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the Catholic University Law Review. He also completed a clerkship
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Topics to Be Discussed $ Heckman
North Carolina v. Harris Teeter — Facts of the

Case

Discovery Stage

Applicable Law

Harris Teeter’s Arguments

North Carolina OSHA’s Defense

Judge’s Holding

What Employers Should Do
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North Carolina v. Harris Teeter — Facts of
the Case

¢

¢

Several Inspections
Over 25 citations issued

Multiple establishments
involved

Cases were consolidated

Harris Teeter contested
the charges
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Pre-Trial Discovery And Trial Qrellers o

Parties engaged in discovery

Harris Teeter asked for the official
Inspection report

NC OSHA did not supply underlying field
notes such as witness statements

At trial, when asked by Judge, NC OSHA
said that notes are shredded once they
are reduced to an inspection report

¢ One inspector, however, preserved
three pages of notes
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Applicable Law AKellers

: : : VY Heckman
¢ Ten days prior to hearing, Harris

Teeter was entitled to official
Inspection reports

¢ NC Public Records Act: Requires
preservation of public records

¢ Field Office Manual

o All notes shall be recorded on
the violation worksheet or
attached to it

¢ NC Rules of Evidence: Must make
underlying data available to the
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o 9
Harris Teeter’s Arguments AKellera
VY Heckman

¢ Harris Teeter
argued that it
was prevented
from fully
preparing for a
hearing or
Cross-examining
the CSHOs
without the
field notes
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North Carolina OSHA’s Defense AKellers

VY Heckman
NC OSH argued that the citations
had been properly issued

NC OSH said that Harris Teeter was
seizing on an unjustified
procedural issue

NC OSH further argued that field
notes are not public record
because they are transitory records

Anything that was relevant in the

field notes was transferred to

the official record: If it was not
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North Carolina OSHA’s Defense (2) Qlellers

¢ NC OSH stated that they have
been shredding field notes for
decades without any issues

¢ NC Department of Labor Chief
of Staff said that data in the
field notes that supports an
employer’s affirmative defenses,
and which does not support NC
OSHA’s four elements “can be
destroyed,” without being
preserved in the official report
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North Carolina OSHA’s Defense (3) Qleller&

¢ NC OSH argued that taking a
formal statement is not
practical because:

¢ Language translation is
costly and burdensome

o Difficult to get employees
pulled from the line to
sign their statements

¢ Employees have concerns
regarding their
confidentiality
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Administrative Law Judge’s Holding Qleller&

¢ The ALJ did not accept that the field
notes held little evidentiary value

¢ Found that there was nothing
“transitory” about the field notes

o The three pages that were
preserved by one CSHO were
found to have value

¢ NC Public Records Act: in
inspections, no destruction of
records may take place if litigation
is pending or reasonably
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Administrative Law Judge’s
Holding (2)

¢

The need to preserve field notes is apparent
because they contain the observations
made by investigators during the time of the
Investigation

Statements by a witness that NC OSHA
intends to call or who might support
employer’s defense must be produced

Defendant is best positioned to determine
the relevance of a withess statement to
their case

Since Harris Teeter was deprived of due
process of law, the ALJ had no choice but to
dismiss all four cases and all citations
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What Employers Should Do

¢

Promptly issue a records
preservation request

In discovery, request field notes

Request catalog of all documents in
inspection file — past or present

Ask CSHOs to provide detailed
description of their information
gathering processes

Request that underlying data not be
redacted merely because it could
be identifying
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What Employers Should Do

A Keller&
V' Heckman

¢ Use motions practice to
obtain fair and effective
discovery

¢ Interview as many
potential witnesses as
possible
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at 1:00 p.m., Eastern Time
April 16", 2025
www.khlaw.com/OSHA3030
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Please join us at 10:00 AM Eastern U.S.
April 91, 2025
www.khlaw.com/REACH-3030

Please join us at 1:00 PM Eastern U.S.
April 9th, 2025
www.khlaw.com/TSCA-3030
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