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Facts of J.D. Abrams v. Occupational Safety and 
Health 
OSHA’s Burden of Proof
Elements of Unpreventable Supervisor Misconduct 
Discussion of ALJ Decision 
Analysis of 5th Circuit Decision
What Employers Should Do 
Off the Record 

Topics to Be Discussed
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Facts of J.D. Abrams v. Occupational 
Safety and Health Review Commission 

5

 J.D. Abrams is a company of about 
500 employees that performs highway 
construction projects 
 In December of 2019, they were engaged in 

a waterline installation project in Austin, TX 
 On December 3, 2019, the OSHA Area 

Director passed by the worksite and saw 
what appeared to be an employee working 
in an unprotected trench 

 After an investigation, Abrams was cited for 
having an employee working in a trench 
excavation over five feet deep that was not 
protected from cave-ins, and for a ladder that did 
not extend the minimum required three feet 
above the landing surface. 
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 Ramon Louis Reyes Rivera (Mr. Rivera) was 
an installation supervisor for Abrams 
 The day before OSHA’s inspection, Mr. 

Rivera’s crew worked on a section of 
trench that had been flooded after a 
trench box crushed a section of pipe 
 Mr. Rivera told the crew that because of 

the crushed pipe the day before, they 
would not use a trench box that day 

 Abrams contested both citations, alleging:

 That they did not have knowledge of the 
hazardous condition, and

 That Mr. Rivera engaged in 
unpreventable employee misconduct 
(UEM)

Facts (2)
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OSHA’s Burden of Proof 

The standard applies

The employer did not comply with the 
terms of the standard

Employees had access to the violative 
condition

The employer had actual or constructive 
knowledge of the violation
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Elements of Unpreventable Employee 
Misconduct (UEM)

Established 
work rules 
designed 

to prevent 
the 

violative 
condition 

from 
occurring

Adequately 
convey 

rules to its 
employees

Took steps 
to discover 
violations 
of those 

rules

Effectively 
enforce 

rules when 
violations 

were 
discovered 

J.D. Abrams appeal was denied due to their failure 
to establish they had satisfied these last two 

points for their UEM Defense
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The 
employee 

was acting in 
a supervisory 

role at the 
time of the 

accident

The 
supervisor 
had actual 

or 
constructive 
knowledge 

of 
misconduct

Supervisor’s 
misconduct 

was 
foreseeable

Supervisor Knowledge Can be 
Imputed to Employer If: 
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 As a supervisor, Rivera’s knowledge is 
imputed to Abrams 

 Employers ability to foresee relates 
to employer’s foreseeability of 
supervisor’s misconduct, not 
employee’s. 

 Abrams failed to prove the last two 
elements of the unpreventable 
employee misconduct defense 
 No documentation was provided to 

support that Abrams took steps to detect 
violations of safety rules at its worksites 
 No corroboration that Abrams had 

effective and consistent discipline for 
safety rule violations 

ALJ Decision 
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Abrams’ Brief Before 5th Circuit: 
Rivera admitted to making “big mistake” 
that was contradictory to his training 

ALJ disregarded evidence regarding pre- 
inspection disciplinary actions taken by 
Abrams for safety violations 

ALJ created a heightened legal standard

Which required Abrams to call certain 
witnesses and introduce specific evidence 

Abrams had a robust safety program 
including routine safety audits 

No proof that anyone used the ladder  when 
it was not 3 feet above the landing surface 
(exposure) 
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OSHA’S Brief Before the 5th Circuit:

1 2

OSHA: Significant gaps in testimony 
regarding safety audits – undermined 

by other evidence in record

OSHA: Management failed to visit the 
site where the pipe burst the day 

before the OSHA inspection

Post inspection discipline alone is not 
enough to prove enforcement

OSHA: Six-hour period in which 
violation occurred is strong evidence 

of lax enforcement 
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5th Circuit Court of Appeals Decision

Abrams failed to meet burden 
regarding fourth element of UEM

Agrees with ALJ that post-incident 
discipline is not sufficient 

Reliance on Angel Bros. 
Enterprises v. Walsh

Yates exception on forseeability 
does not apply when the supervisor 
directs the misconduct
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Angel Bros. Enterprises v. Walsh

Yates Exception: If supervisor’s own actions constitute the OSHA 
violation the supervisor’s knowledge should be imputed to the 
employer only when the misconduct was foreseeable

Angel Bros. addresses the limits of the Yates exception: it does 
not include the supervisor’s authorization of a subordinate 
employee to engage in a safety violation; it only covers the 
supervisor themselves if they engage in unsafe conduct

– Therefore: in J.D. Abrams case the supervisor’s authorization of 
the employee to work without trench protection can be 
imputed knowledge to the employer
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What Employers Should Do 

A supervisors unforeseen actions is only a defense when it is the supervisor 
who performs the violative action.

Train field staff on how to interact with OSHA during an inspection – 
remember four elements.

Frequently monitor worksites to determine that foremen are applying work 
rules correctly. 

Identify actual act that violates the standard. 

Document all instances of discipline. Post-incident or post-inspection discipline 
is not enough.

Document walkthroughs, communication rules, and action items.
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Please join us

at 1:00 p.m., Eastern Time

June 26, 2024

www.khlaw.com/OSHA3030
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Please join us at 1:00 p.m. Eastern U.S.
June 12, 2024

www.khlaw.com/TSCA-3030

Please join us at 10:00 a.m. Eastern U.S.
June 12, 2024

www.khlaw.com/REACH-3030
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Thank You
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Stick around for Off the Record
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